Trust Act 2011: Legislative Updates to the Delaware Code
Effective August 1, 2011, Trust Act 2011 (the “Act”) was signed into law by Governor Jack Markell in mid-July.  Below is a summary of the material changes to Title 12 of the Delaware Code, relevant to trust administration, included in the Act:

Definition of “Wrongdoing” Added

12 Del. C. §3301

To ensure that there is a universal understanding of what is meant in the Code by the term willful misconduct, the definition was expanded to include a definition of “wrongdoing” to Section 3301.  The definition now reads that unless a trust instrument otherwise defines the term, willful misconduct will mean intentionally “malicious conduct or conduct intended to defraud or seek an unconscionable advantage” rather than simply conduct that a fiduciary knows to be incorrect. This is intended to clarify the fact that a trustee will not be held liable under the Code simply because it feels that some other course of conduct may have been better.  

Expanded Definition of “Investment Decision” Under the Directed Trustee Statute

12 Del. C. §3313 

Section 3313 of the Code is often referred to as the directed trustee statute.  Included in its terms, is a definition of “investment decisions” which defines the areas in which a trustee may take direction from a trust adviser.  Previously, this Section included a broad definition of “investment decisions” stating that they were to include “the retention, purchase, sale, exchange, tender or other transaction affecting the ownership thereof or rights therein.”  The Act has expanded this definition to include the valuation of non-publicly traded investments.  As a result, a directed trustee may now value the trust investments in the manner directed by the adviser.  With the inclusion of trust asset valuation in the definition, a trustee will be better able to rely on information provided by the adviser as to the method and appropriate value to be included on statements reported to beneficiaries and regulators alike.

Creditor Protection for Tenancy by the Entireties Property Contributed to a Trust

12 Del. C. §3334

Last year Section 3334 was added to the Code to permit a husband and wife owning property as tenants by the entireties to contribute that property to a Delaware trust without losing the creditor protection afforded to the property when holding it individually as tenants by the entireties.  This year, we have updated the statute to clarify the fact that the spouses may contribute their respective interests in the tenancy by the entireties property to separate trusts without losing the creditor protection already afforded to the property under tenancy by the entireties law.

Decanting Statute Revisions

12 Del. C. §3528

Three revisions were made to the decanting statute this year, the statute by which a trustee authorized to make outright principal distributions from a trust is also authorized to make such a distribution to another trust for the benefit of one or more of the same beneficiaries to whom the distribution could otherwise have been made outright.   The first is a provision intended to clarify the operation of the statute where applied to an open class, or a class of beneficiaries to which new members may be added at some time in the future such as an individual’s grandchildren (where their children are still of childbearing years).  The first revision now clarifies the fact that the statute intends to expressly permit a trustee to make a decanting distribution to a trust for the benefit of some or all members of that open class (thus allowing for the inclusion of those who may be added subsequently).

The second revision to the decanting statute was the addition of Subsection (e) which clarifies the standard of care that a trustee is held to exercise when making a decanting distribution from a trust, which is to be the same standard as would have been applied to an outright distribution to a trust beneficiary.  

Finally, the third revision to the decanting statute was the addition of Subsection (f) which provides that a trustee is authorized to make a trust to trust distribution under the statute so long as Delaware is the situs of administration of the distributing trust.

Notice Procedures
12 Del. C. §3534
This Section is new to the Delaware Code and is intended to establish general guidelines for statutory notice to beneficiaries of a trust from a fiduciary where there is no specific language in the trust instrument.  This is not intended to establish any specific duty to notify beneficiaries, but, to address situations where there is such a duty by establishing the parameters in which notice can be effectuated.   The new Section establishes that notices may be given by (1) U.S. mail or commercial carrier, sent to the address reasonably determined to be the person’s address, (2) fax sent to the number last consented to by the person receiving the notice, (3) email sent to the email address last consented to by the person receiving the notice, (4) posting on an electronic network, (5) any other form of electronic transmission that the person receiving the notice last consented to, or (6) such other manner reasonably suitable under the circumstances and likely to result in receipt.  In addition, the statute clarifies the fact that any person may waive the right to receive notice in writing.

Clarification of Trust Contest Statute

12 Del. C. 3546

Language was added to Section 3546 by the Act to clarify the fact that the statute limiting a person’s ability to bring a judicial action to contest a trust or any amendment thereto applies to both revocable and irrevocable trusts.

Clarification of Virtual Representation By Parents or Guardians of Minors
12 Del. C. §3547
Section 3547(c) has been revised to provide that if a minor or incapacitated beneficiary has two parents that are living and competent, then both parents are required to represent the beneficiary, unless one parent is the sole custodial parent.

Clarification of Asset Protection Trust Exclusion for Property Settlements

12 Del. C. §3573

Under Delaware’s asset protection statute, a creditor of the settlor may not recover a debt from the trust assets unless the settlor is shown to have funded the trust in a fraudulent manner as defined by the Delaware fraudulent transfer laws.  Under Section 3573, there are certain specified claims that are not protected; among those is a claim for a division or distribution of property held by a spouse or former spouse of the settlor.  This revision to Section 3573 will clarify the fact that the division or distribution of property referenced must be made incident to a separation or divorce proceeding.

Revisions to the Asset Protection Statute
12 Del. C. §3574
There are two relevant changes to Section 3574 of the asset protection trust statute.  The first is a clarification that in actions brought by creditors seeking recovery of a debt from an asset protection trust, a trustee who acts in good faith may recover any fees incurred by that trustee in defending the trust against the claim (such as attorney fees, etc.) as well as fees charged by the trustee for the time expended to defend the claim.  More importantly, the clarification makes it clear that any such recovery is to be paid from the trust before any amounts are paid from the trust to the creditor in satisfaction of the debt.

The second is relevant to the creation and funding of a trust by a husband and wife with property that is held as tenancy by the entireties property.   Similar to the change made to Section 3334 (as referenced above), this section clarifies the fact that a husband and wife may contribute their respective joint interests in their tenancy by the entireties property to two separate asset protection trusts.

Releases by Incapacitated Trust Beneficiaries
12 Del. C. §3588
Section 3588 has been amended to follow a similar provision in the Uniform Trust Code, upon which this Section was modeled, which removed the requirement that a beneficiary must have capacity at the time he or she consents to a release so as to make it clear that a consent executed by a person authorized to represent an incapacitated beneficiary would be enforceable.  This will allow a representative of the incapacitated person to consent on their behalf, where previously the language of the Section inadvertently precluded that possibility.  

Additional relevant revision to Title 25 of the Delaware Code:

Rule Against Perpetuities for Real Estate

25 Del. C. §503

Section 503 was amended to provide that if an entity owned by a trust holds real estate and the entity ceases to exist and the trust becomes the direct owner of the real estate, the trust shall not become void or subject to termination by reason of the rule against perpetuities.  Except as otherwise provided in the trust instrument, the trustee may either distribute the interest in real estate per Section 503(b) at the end of the 110 year period or convey the real estate to another entity.

